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Protection (Coronavirus) (Restrictions) (Scotland) Amendment (No.5)
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the Health Protection (Coronavirus) (Restrictions) (Scotland) Amendment (No.
7) Regulations 2020: SSI 2020/210, and the Health Protection (Coronavirus)
(Restrictions) (Scotland) Amendment (No. 8) Regulations 2020: SSI 2020/211
from—

Michael Russell, Cabinet Secretary for Constitution, Europe and External 
Affairs, Scottish Government. 

James Johnston 
Clerk to the COVID-19 Committee 
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The papers for this meeting are as follows— 

Agenda item 1 

Cover note CVD/S5/20/12/1 

Agenda item 2 

Cover note CVD/S5/20/12/2 
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Covid-19 Committee 

12th Meeting, 2020 (Session 5), Tuesday 28 July 2020 

Subordinate legistlation: The Social Care Staff Support Fund (Coronavirus) 
(Scotland) Regulations 2020 and the Care Homes Emergency Intervention 

Orders (Coronavirus) (Scotland) Regulations 2020 

Introduction 

1. The purpose of this paper is to provide background information for the
Committee’s evidence session on the following SSs—

• SSI 2020/188: The Social Care Staff Support Fund (Coronavirus) (Scotland)
Regulations 2020 (“the Regulations”)

• SSI 2020/201: The Care Homes Emergency Intervention Orders (Coronavirus)
(Scotland) Regulations 2020: SSI 2020/201 (“the Regulations”)

2. Written submissions have been received on the Social Care Staff Support Fund
(Coronavirus) (Scotland) Regulations 2020 from Aberdeen City Health and Social
Care Partnership, Edinburgh Health and Social Care Partnership, NHS Ayrshire and
Arran, Royal College of Occupational Therapists, the Royal College of Nursing, Stirling
Council, UNISON Scotland, Health and Social Care Alliance, Coalition of Care and
Support Providers in Scotland (CCPS) and Scottish Care and these are attached at
Annexe A.

3. Written submissions have been received on the Care Homes Emergency
Intervention Orders (Coronavirus) (Scotland) Regulations 2020 from the Royal
College of Nursing and Scottish Care and these are attached at Annexe B.

4. The Delegated Powers and Law Reform Committee (DPLRC) is expected to
consider the Regulations at its meeting on 11 August 2020.  Once the DPLRC has
reported on its views, the COVID-19 Committee will be invited to formally consider the
regulations and report to Parliament.

5. The purpose of the meeting on 28 July is to take evidence from Ministers on the
regulations.

The Social Care Staff Support Fund (Coronavirus) (Scotland) Regulations 2020  

6. The purpose of these Regulations is to provide for the establishment,
maintenance and administration of the Social Care Staff Support Fund, under the
provisions of the Act.

The Regulations 

7. The Policy Note states that the Policy Objectives of the Regulations are to create
the Social Care Staff Support Fund in order to ensure that relevant social care workers
do not experience financial hardship due to either of the following reasons:
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the duration of the 2020 Act. It lists the four conditions which workers must meet in 
order to be eligible for the scheme as follows:  

• their ability to undertake contracted health and care work is, or has been,
restricted for a reason relating to coronavirus;

• their income is, or has been, reduced as a result of that restriction;
• the worker is, or was—

o (a) unable to attend work as a result of having coronavirus; or
o (b) self-isolating in accordance with relevant public health guidance; and,

• as a result of the three conditions above, the worker would experience, or is
experiencing, financial hardship during the period when Part 1 of the 2020 Act
is in force.

8. The Policy Note states that those who are eligible to access the Social Care Staff
Support Fund must be workers in the relevant categories of the social care sector and
provides definitions of these relevant categories.

Consultation and Impact Assessment 

9. No public consultation was undertaken due to time constraints however, the
Policy Note confirms that the following bodies were consulted—

• The Convention of Scottish Local Authorities (COSLA);
• GMB Union;
• UNISON Union;
• Unite Union;
• The Scottish Trades Union Congress;
• The Coalition of Care and Support Providers in Scotland; and
• Scottish Care.

10. A Final Business and Regulatory Impact Assessment (FBRIA) has been
provided. The FBRIA outlines the rationale behind introducing these regulations. It
states that a number of trades unions had raised concerns with the Scottish
Government about this issue. In addition, under Part 4 of schedule 1 to the 2020 Act,
these Regulations are the outcome of an accepted non-government amendment
lodged by Monica Lennon MSP, which had been informed by discussions with GMB
Scotland, Unison and the Royal College of Nursing.

11. The FBRIA notes that social care workers have continued to provide care and
daily living support to people across Scotland and the nature of this work means that
they do come into close contact with people and in many cases are caring for people
who have contracted coronavirus. As part of infection prevention and control they have
access to personal and protective equipment (PPE) and must also be supported to
self-isolate in line with public health guidance.

12. The FBRIA states that during the coronavirus pandemic, it has become clear that
a large proportion of social care employers do not have occupational sick pay policies.
Subsequently, many social care workers have experienced, or will experience,
financial hardship due to being absent due to illness or self-isolation as a result of
coronavirus.
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13. The FBRIA goes on to state that the Social Care Staff Support Fund must be
used to ensure those eligible will receive financial assistance of a sum which equates
to their expected income if their ability to work is, or was, restricted for a reason relating
to coronavirus, their income is or was reduced, and they are experiencing financial
hardship during the period when Part 1 of the Coronavirus (Scotland) (No. 2) Act 2020
(“the 2020 Act”) is in force.

The Care Homes Emergency Intervention Orders (Coronavirus) (Scotland) 
Regulations 2020 

14. The purpose of these Regulations is to make further provision in connection with
emergency intervention orders. These regulations were made in exercise of the
powers conferred by section 65B of the Public Services Reform Act 2010.

The Regulations 

15. The Policy Note explains that The Coronavirus (Scotland) (No.2) Act makes
provision to enable Scottish Ministers to make an application to the Court of Session
or Sheriff Court for an emergency intervention order in a care home. An application
may be made where, for a reason relating to coronavirus, there is a serious risk to the
life, health or wellbeing of an individual in the home.

16. It states under the Policy Ojectives that an emergency intervention order grants
Scottish Ministers the power to authorise a nominated officer to take specified steps
in relation to the care home for the duration of the Order. Scottish Ministers can
exercise the powers that would be available under an emergency intervention order
prior to making an application to the Court where they are satisfied that it is essential
to do so for a reason relating to coronavirus, to prevent an imminent and serious risk
to the life or health of persons at the care home.

17. The Policy Notes states that where an officer of a Local Authority or Health Board
is appointed nominated officer, they are acting on behalf of the Local Authority or
Health Board respectively and that it is likely that the Chief Social Work Officer
(CSWO) of the Local Authority will be appointed as nominated officer due to their
existing statutory responsibilities for adult social care.

Consultation 

18. There was no public consultation carried out due to time restraints however, the
Policy Note confirms that the following bodies were consulted—

• Chief Social Work Officers;
• COSLA;
• SOLACE;
• Scottish Care;
• CCPS;
• the convener of Adult Support Protection Committee, Social Work Scotland;

and
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• members of the Care Home Rapid Action Group, including Health Boards Chief
Executives.

Parliamentary Procedure 

19. The Regulations are subject to the provisional or “made” affirmative procedure.
The Policy Note states that they are made “in exercise of the powers conferred by
sections 2, 7 and paragraph 7(3) of schedule 1 of the Coronavirus (Scotland) (No.2)
Act 2020 (The Act)”.

20. The Care Homes Emergency Intervention Orders (Coronavirus) (Scotland)
Regulations 2020 were laid on 3 July, so the Committee is therefore required to report
on them by 27 August at the latest (the 28-day counting period does not include recess
days).

21. The Social Care Staff Support Fund (Coronavirus) (Scotland) Regulations 2020
were laid on 25 June, so the Committee is therefore required to report on them by 27
August at the latest (the 28-day counting period does not include recess days).

Committee Clerks 
July 2020 
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Submission from Aberdeen City Health and Social Care Partnership 

SSI 2020/188: The Social Care Staff Support Fund (Coronavirus) (Scotland) 
Regulations 2020 

The Aberdeen City Health and Social Care Partnership (ACHSCP) wholly accepts that 
Scotland’s response to the COVID-19 pandemic needed to be a cross-sector, multi-
agency approach that sought to support the wellbeing and resilience of our citizens, 
communities, services and businesses. We recognise that these unprecedented 
circumstances required unprecedented interventions and initiatives that in other, more 
normal times would not be contemplated or supported. 

The underpinning policy objective of the regulations is interesting, not for what it says but, 
we would suggest, for what it does not say. Reading this objective, the legitimate question 
arises, why would social care employees be likely to experience financial hardship in the 
event of illness or self-isolating especially when the national guidance in this respect was 
so strong from the outset. The uncomfortable answer, as we know is that some staff 
working in certain sectors have poor terms and conditions and that these are relatively 
poorer compared to the ones that their counterparts in other agencies for example, the 
NHS or local authorities have. 

This longstanding inequality has not only had a personal impact on the financial wellbeing 
of staff and their families but crucially, it has also very likely had an impact on our efforts 
to combat the spread of the virus. We note, for example, the recent ONS publication 
(Impact of Coronavirus on Care Homes in England: 26 May to 19 June 2020 (03/07/20)) 
which found that “care homes in which staff receive sick pay are less likely to have cases 
of coronavirus in residents compared with those care homes where staff do not receive 
sick pay”.  Despite all the media coverage of the local, national and global impact of 
COVID-19, it would seem that the personal decisions of employees who were either ill or 
needing to self-isolate themselves in line with national guidance were influenced by 
whether their employer offered contractual sick pay or not. 

The ‘mixed economy’ of care provided by statutory, third and independent sectors has 
been a feature of Scotland’s health and care sector in recent years with the proportion of 
care provided dependent on client group, provider availability and local commissioning 
practices. Scottish Government decisions to ensure that all staff working in this sector are 
paid at least the Scottish Living Wage is very welcome but it seems that the work that has 
been undertaken by the Fair Work Convention (Fair Work Framework (2016)) to 
emphasise the need to offer greater security to the working population across all sections 
of society has not been addressed as fully and as urgently. 

A more recent Convention report (Fair Work in Scotland’s Social Care sector (2019)) 
more specifically highlighted the predominantly female workforce (83%), the proportion of 
the workforce on non-permanent contracts (20%), the proportion who work unpaid 
overtime (15%) and the proportion on zero hours contracts (11%).  This report challenged 
key stakeholders to commit to improving pay, conditions and opportunities for the care 
workforce. It is arguable that these sectoral deficits have meant that the resilience of 
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certain parts of our social care sector has not been robust enough to cope with the 
significant and wide-ranging impacts of the pandemic. 

As welcome as these COVID-19 regulations are, the long-standing health and care sector 
inequalities still need to be considered. The leadership that has been evident at national 
and local levels in response to the pandemic is needed in future months to address the 
continuing structural deficits within our health and social care sector.  Better motivated 
staff with good terms and conditions will deliver better outcomes for the residents, 
patients and families who use our services. Conversely, employers who continue to offer 
poorer terms and conditions in comparison to others will continue to struggle to retain 
staff, deliver good outcomes consistently and satisfy contractual and regulatory 
requirements. 

It is difficult to say for certain whether this legislation will achieve the proposed outcomes. 
It is expected for example, that the Fund will ensure that workers who are not able to 
work receive their ‘expected income’ however If ‘expected income’ is defined as 
contractual entitlement then this can be significantly different from the income that 
employees actually expect to receive. The flexible nature of much of our health and social 
care provision in respect of part-time contracts, zero hours contracts and 
overtime/additional hours means that many, mostly female workers make fine judgements 
on a week-to-week basis  in respect of individual/family needs, (additional) work 
commitments and income. 

A positive aspect worth noting however is that the Fund eligibility criteria covers those 
workers who are absent from work due to COVID-19 and whose terms and conditions 
only give them Statutory Sick Pay (SSP).  To have that relatively low amount of SSP 
(£95.28 per week) bolstered by monies from the Fund to ‘expected income’ levels is a 
laudable act. 

It is heartening to note that a dispute resolution mechanism is factored into the 
administration of this fund.  However, it is important to note that it is very likely that 
financial hardship will continue to be experienced whilst an employee endeavours to get 
monies that they believe they are entitled to.  Writing to an employer in an attempt to 
resolve the matter and then, if necessary, writing to the integration authority or local 
authority will take time that the employee cannot afford. Saying that employees should 
seek assistance from their local trade union representatives is of little value in a sector 
where trade union representation is lower than in other parts of the wider health and 
social care sector. 

Whilst talking about outcomes, it is worth noting the comparable experience of those care 
sector colleagues who are on sick leave due to non-COVID-19 reasons.  These 
individuals will, depending on their employer and their terms and conditions, perhaps 
experience the financial hardships that their colleagues who have contracted the virus or 
who are self-isolating will avoid due to the assistance provided by this fund. The practical 
impact to the employer and the delivery of care will be no different as a staff absence, for 
whatever reason requires additional cover to be sought however that different individual 
experience may require an appropriate, fair and tactful approach to manage any 
workforce grievances that may emerge. 
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The eligibility criteria states that to access the fund, workers must be employed by the 
social care sector as defined by the Public Services Reform (Scotland) Act 2010.  The 
Scottish Centre for Employment Research at the University of Strathclyde produced a 
report for the Fair Work Convention entitled “Personal Assistants working under SDS 
Option One: experiences of fair work” (November 2018). The report noted that 

“Small amounts of existing evidence suggest tensions between the personalisation agenda and 
Scottish Government policies relating to skills, social protection and active labour market 
approaches (such as the Fair Work Convention), as well as a lack of clarity on the part of PAs 
and employers as to their mutual rights and responsibilities (e.g. TUC, 2009: 35; ACAS, 2013)”. 

The Personal Assistant workforce is a growing element of the care sector but it is not yet 
known to what extent they have been individually affected by COVID-19 and also, to what 
extent, support measures have been appropriate and effective for them. 

Our local Self-Directed Support (SDS) service has supplied all PA employers with 
relevant Scottish Government guidance but there have been in response, few requests 
for further clarity in respect of this. The SDS service are not aware of any PAs who may 
have been financially compromised due to the pandemic or any employers who have 
made a claim from this fund.  The administration of this fund makes no distinction 
between a national employer with appropriate resources in place for the employment and 
management of tens, if not hundreds of staff and a single individual with support needs 
who is using SDS monies to employ their own PAs. 

The impact of the pandemic on the country’s care homes and their residents has led to 
greater scrutiny and discussion than any other time previously and it’s fair to say that how 
care homes are governed, regulated, commissioned, funded and operated has come as a 
surprise to some.  Notwithstanding any future proposals that the Scottish Government 
may suggest in relation to these areas, it does seem that the terms and conditions of the 
health and social care workforce should be an integral element of future discussions and 
developments.  It is arguable that the variation in terms and conditions across the sector 
should be harmonised and enhanced to a greater extent than they currently are.  Such a 
commitment would have significant financial implications, but it could be argued that the 
oft-heard rhetoric of valuing those who deliver care in our communities should be backed 
up with tangible returns. 

The Fund is available for the duration of the 2020 Act. At some point in the future this 
legislation will be repealed, and it is right and proper that we give full consideration to the 
impact of it no longer being available as there will continue to be absences from health 
and social care workplaces due to ill-health, some of which will be work-related and a 
corresponding reduction in income.   

An independent evaluation of the implementation of the Fund and whether it met its 
stated outcomes would be a good thing. Such an exercise could attempt to quantify the 
take up on both an individual and employer basis, whether there were sector or 
geographical variations to this and a qualitative analysis of the application process and 
individual outcomes. 
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Undertaking this evaluation swiftly would enable the regulations to be amended where 
required in anticipation of any second COVID-19 wave. 
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Submission from Edinburgh Health and Social Care Partnership 

SSI 2020/188: The Social Care Staff Support Fund (Coronavirus) (Scotland) 
Regulations 2020 

The introduction of the legislation is a welcome one, in recognition of the key role 
that health and care workers have played in caring for individuals and in many 
cases caring for individuals who may have contracted covid19.  

Before the introduction of the legislation, many health and social care workers 
who are employed by external providers may have to make a choice between 
self-isolating with a detrimental impact on their pay or decide to continue.  

The legislation provides employees with the reassurance that they can self-
isolate without having a detrimental impact on their pay. The legislation also 
offers a level of parity between those employers who offer occupational sick pay 
and external providers who may not provide occupational sick pay. It ensures all 
health and care workers will not suffer hardship if having to take time off work 
due to covid19 related illness. 

Also, it ensures that all health and care staff regardless of employer would not be 
financially impacted if they have to self-isolate for 14 days on more than one 
occasion as part of the Test and Protect policy. 

Within Edinburgh, the Edinburgh Integration Joint Board Finance Officer in 
consultation with neighbouring IJBs have been working to develop the principles 
and approach to deliver enhanced sick play for external providers. There will be 
enhanced sick play arrangements built into the provider sustainability payments. 

Yes, the legislation will deliver on the proposed outcomes to ensure that health 
and care workers do not suffer hardship due to having to take time off due to 
covid19 related illness. 

It is important to ensure that any process for claims is clear and straightforward.  
and claims are dealt with in a timely manner. Also, any funding required to 
deliver on this needs to be passed on, to ensure that there are not any additional 
burdens placed on the Partnership in delivering the enhanced sick pay 
arrangements for providers. 
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Submission from NHS Ayrshire and Arran 
 

SSI 2020/188: The Social Care Staff Support Fund (Coronavirus) (Scotland) 
Regulations 2020 

 
North Ayrshire Health and Social Care Partnership and South Ayrshire Health and 
Social Care Partnership have both advised they agree with the principles contained 
within the consultation and collectively Ayrshire’s CFO have met to discuss and 
provide feedback for the national group. 
 
Comments/feedback on the above proposal from East Ayrshire Health and Social 
Care Partnership. 
 
In terms of working with our providers: 
 

• The Social Care Fund has now been established and the Sustainability 
Principles updated to reflect it.  The payment mechanism is the same as the 
Sustainability Payments and is on application, the provider meets the costs and 
submits the application for funding to us. 

 
• The majority of the providers only pay SSP so there is the potential for 

individuals to leave and be financially disadvantaged due to this.  
 

• We would welcome the fund, however, it does place further administrative 
burdens.  I am not sure the mechanism for repayment to the partnership for the 
fund – if it’s based on actual costs then we will be fully compensated but if not 
there is the potential for a shortfall. 

 
In terms of our own workforce: 
 

• There is likely to be some challenge around the eligibility criteria, there will be 
an expectation that all casual workers are treated equally, whether or not they 
are in a care role.  In relation to the criteria for payment, there should be an 
expectation that the worker would be tested however not sure what proof can 
be obtained if being asked to isolate due to being in contact with someone 
testing positive or someone in household having symptoms. 

 
• For the duration of the payment, this should be limited but would perhaps need 

to differentiate between maximum of 14 days for isolation period but if positive 
case it would be for the length of absence. No issue with duration of the scheme 
being determined by Scottish Government.  

 
• In relation to the notification from the worker, I think this should be determined 

by the Council as each will have different procedures in place for arranging 
bank work and normal reporting procedures for absence so this would be 
followed in line with this. 
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Submission from Royal Colleges of Occupational Therapists  
 

SSI 2020/188: The Social Care Staff Support Fund (Coronavirus) (Scotland) 
Regulations 2020 

   
I’m contacting you, on behalf of the Royal College of Occupational Therapists, regarding the 
Committee’s call for views on the Social Care Support Fund.    
  
As you will be aware, our members in the occupational therapy profession make up a large 
proportion of the social care workforce. As such, are aware of the financial and emotional 
difficulties that health and social care professionals have faced during this time.  
  
The Royal College welcomes the proposed support through this new fund, building upon 
efforts set up elsewhere such as the UNISON There for You Response Fund. At a time when 
our social care staff are giving so much for our services, we must ensure that these hard 
working professionals are not disadvantaged by  hardships out of their control, as a result of 
their dedication to their work.  
  
We support these efforts to protect social care staff, and hope the workforce is duly rewarded 
and safeguarded throughout this crisis and beyond.  
  
Should you wish to discuss this further with the Royal College, please do not hesitate to get 
in touch.  
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Submission from Royal College of Nursing   
 

SSI 2020/188: The Social Care Staff Support Fund (Coronavirus) (Scotland) 
Regulations 2020 

RCN Scotland welcome the creation of the Coronavirus Social Care Staff Support Fund. We 
have been raising concerns about hard working nursing staff within the care home sector 
being put in an unacceptable position of making the choice between protecting residents, 
their families and themselves from COVID-19 and being able to pay their bills. We are clear 
that all nursing staff, no matter where they work, should receive full pay if they become sick, 
need to self-isolate or shield throughout the pandemic and action to protect staff from 
financial hardship is welcome.  

However, RCN Scotland has one particular area of concern which we will focus this 
submission on. We are aware that some of our members working in the care home sector 
are shielding but have not been placed on furlough by their employer. They are therefore 
facing financial hardship as they’ve been receiving Statutory Sick Pay (SSP), an income of 
just over £95 per week, since March.  

The Coronavirus (COVID-19): social care staff support fund guidance states that “the Fund 
is not to be used for social care workers who are shielding, this is not within scope of the 
2020 Regulations. Those who are shielding should continue to receive support through the 
UK Government Coronavirus Job Retention Scheme.”  

However, the Coronavirus Job Retention Scheme (CJRS) closed to new entrants on 30 
June, with 10 June being the final date an employer could furlough an employee for the first 
time. Staff who were not placed on furlough by their employer before the CJRS scheme 
closed are being excluded from accessing the Scottish Government’s fund and will continue 
to experience severe financial hardship.  

The purpose of the Fund is to ensure that social care workers do not experience financial 
hardship. Yet we are aware of this, relatively small, cohort of staff who have fallen down a 
gap and are not eligible to receive support from either the CJRS or this new Fund. RCN 
Scotland are therefore calling for the guidance to be amended so that staff who are 
shielding, but have not been placed on furlough, are eligible for financial support via 
the Fund. 

Those who have been instructed to shield deserve to be protected financially just as much 
as those who are self-isolating or sick do. We are extremely concerned that in addition to 
ongoing financial hardship, some of those who continue to receive an income of just over 
£95 per week could ignore medical advice and return to work because of financial difficulties, 
putting themselves at particular risk of exposure to the virus. Given the evidence that those 
in shielding categories are extremely vulnerable, with a greater risk of death if they become 
ill with the virus, this risk is unacceptable.  

 

Further detail on this issue: 

Staff working in the care home sector who have been instructed to shield but are only being 
paid SSP has been an ongoing issue since the start of the pandemic. Initially employers in 
the sector were unclear about whether they could furlough staff who are shielding. In May 
the RCN wrote to the Treasury urging it to confirm that care homes, social care providers 
and other independent employers are eligible for furlough support to compensate nursing 

14



CVD/S5/20/SF/05 

staff requiring to shield. While clarification was issued by the Treasury, we have been 
contacted by some of our members who still weren’t placed on the CJRS by their employer 
and continue to receive SSP. 

The Scottish Government issued the Coronavirus (COVID-19): social care staff support fund 
guidance on 24 June which states that those who are shielding should continue to receive 
support through the CJRS. However the CJRS closed to new entrants less than a week 
later. 

Staff themselves were not able to access the CJRS directly, only their employer could do 
this. Therefore there is a small cohort of staff, who through no fault of their own, have fallen 
down the gap and will not receive financial support from either the CJRS or the new Fund.  

Looking at the fund criteria within the Coronavirus (COVID-19): social care staff support fund 
guidance, staff who are shielding fit each of these: 

• Criteria 1 - A relevant worker’s ability to undertake health and care work is, or has 
been, restricted for a reason relating to coronavirus. 

• Criteria 2 - The worker’s income has been reduced as a result of not being able to 
work for a reason relating to coronavirus. For example, a worker’s income may have 
been reduced if they only receive statutory sick pay, or another amount less than 
their expected income, when sick or self-isolating.  

• Criteria 3 - The worker is experiencing financial hardship during the time when the 
Fund is active. 

• Criteria 4 - The worker is unable to work because they have coronavirus, or are self-
isolating in accordance with public health guidance. 

While the guidance goes on to state that the Fund is not to be used for social care workers 
who are shielding as this is not within scope of the 2020 Regulations, neither the 2020 Act 
nor the 2020 Regulations specifically exclude those who are shielding. RCN Scotland are 
therefore calling for the guidance to be amended to include those who are shielding who are 
not in receipt of support through the CJRS.  

As part of the Committee’s scrutiny of the regulations, we would be interested to hear why 
the guidance states that it is out-with the scope of the regulations to provide support to social 
care workers who are shielding when the regulations and the Act are silent on this. 
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Submission from Stirling Council 
 

SSI 2020/188: The Social Care Staff Support Fund (Coronavirus) (Scotland) 
Regulations 2020 

Context 

The above legislation has emerged in direct response to the current Coronavirus pandemic 
and will establish the Social Care Staff Support Fund designed to ensure that social care 
workers do not experience financial hardship due to either being ill themselves with 
coronavirus; or self-isolating in accordance with relevant public health guidance 

Establishment of the Fund recognises that:  
 
• Social care workers have an important role in providing care and support for daily living 

for our most vulnerable citizens and the nature of the work involved carries the risk of 
infection from Coronavirus  

• Social Care services in Scotland are provided by a combination of public, independent 
(private) and third sector providers, all of whom have a contribution to make in providing 
essential services 

• A large proportion of social care employers do not have occupational sick pay policies 
and consequently many social care workers may experience financial hardship due to 
being absent due to illness or self-isolation as a result of coronavirus 

• The absence of occupational sick pay may deter individuals from taking time off work or 
self-isolate with potential subsequent risk to the public health strategy in response to 
coronavirus. 
 

Benefits and Outcomes 
 

The proposed Fund and supporting arrangements have been developed in consultation with 
employers’ representative bodies and Trades Unions in the Care Sector and the Royal 
College of Nursing. It is considered that this initiative will have the following potential 
immediate and longer term benefits:  
 
• It will provide eligible members of the social care workforce with their routinely expected 

income and prevent them experiencing financial hardship if absent from work due to 
having suspected or confirmed coronavirus or self-isolating in accordance with relevant 
guidance on infection prevention and control  

• It will help remove the anxiety among the Social Workforce about being tested and in turn 
support infection prevention and control in social care settings benefitting employees, 
those they care for and their families and the wider community 

• It complements Scottish Government’s Test and Protect Policy  
• It is aligned to existing contractual mechanisms and financial sustainability support 

arrangements for Social Care Providers and Health and Social Care Partnership Local 
Mobilisation Plans.  

 
Conclusion  
 
Implementation of the above regulations to establish the Social Care Staff Support Fund will 
be of particular benefit to those delivering frontline services in Social Care. There is a clear 
linkage of the composition of these staff groups to wider inequalities exposed through the 
pandemic. 
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There is a requirement to consider the arrangements at the end of the period the regulation 
is in force and longer term, wider issues around pay and conditions of the social care 
workforce as part of policy reviews in this area. 
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Submission from UNISON Scotland  
 

SSI 2020/188: The Social Care Staff Support Fund (Coronavirus) (Scotland) 
Regulations 2020 

 

UNISON is Scotland’s largest trade union. We have many members working delivering care 
across the public, private and third sectors. We welcome the opportunity to respond to the 
questions asked by the committee and the opportunity to respond. 

The scheme is necessary because the care home workforce is treated so badly by 
employers 

UNISON were strong advocates of setting up the scheme and welcomed the Scottish 
Government’s acceptance of the amendments to the Coronavirus Scotland (No2 Bill)  which 
set it up. We are however concerned and disappointed that it took from an announcement on 
April 9th until the 25th June  before the scheme went live. All through this period the lives of 
staff and residents were being put at risk.  We are further concerned that in many instances 
money is still not reaching the low paid and mainly women workers whom the scheme is 
meant to benefit.  

There can be no denying that the scheme was and is necessary. Nor that this necessity 
stems derives from a pre existing crisis in Scottish care homes. Poor staffing practices are 
still widespread in the sector – this mean that large numbers of staff have no access to 
proper sick pay protections. This in turn meant that staff if they either believed themselves to 
ill with Covid -19, or that they had been in contact with those who were, had the choice 
between taking a risk in going to work, or feeding their families. Were fair work principles 
applied consistently throughout the care home sector – particularly but not exclusively in the 
privately operated homes the scheme would not have been necessary. This almost certainly 
would also have saved lives. Ia lack of decent employment practices has mean that 
Government has had to intervene to provide a basic safe working measure – standard in the 
NHS and far beyond - that care home operators refused to.  

Many employers are not operating the scheme properly – leaving staff in financially 
precarious position.  

The purpose of the fund is that care workers should not find themselves losing out financially 
if they are ill or having to self isolate. Employers pay staff what they would have expected to 
earn but for Covid -19. The employer is then reimbursed from the fund. This is not a 
procedure that is difficult to grasp. Nor is it one which it is difficult to extrapolate from the 
regulations – these are short and straightforward.  

It is therefore a signal failing that so many employers are still denying staff the payments 
which make the difference between having to risk their own and their clients health.  
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That this failing is so widespread, and whilst more prevalent in the private sector, it is not 
unique to it, is another symptom that our fractured market driven care home system is unfit 
for purpose.      

Roughly speaking employers divide into three groups. Those who are implementing the 
scheme as intended. Those who are paying staff contractual rather than ‘normal’ pay. And 
those who are claiming not to be able to interpret the regulations at all and as such not 
paying out under the scheme. The final group are disproportionately to be found in the 
private care home sector. 

To explain the latter two groups more fully. Care homes are rife with the practice of workers 
having a relatively small number of contracted hours in a week (say 6 -10) but routinely 
employed for many more (35 - 40+). This in itself is a tool used to discipline the workforce – 
the threat of a drop down to contracted hours on what is already a low wage is an effective 
method of encouraging workers not to raise complaints or concerns  

Some employers are using the narrow definition of the contractual hours rather than the 
normal hours worked as the basis to claim on the scheme – and hence pay for care staff. 
This means staff losing out on anything up to 2/3ds of the wage they would normally receive 
– as they don’t get paid either for the hours they would usually work, regular overtime 
payments or payments for overnights shifts.  This obviously leaves workers considerably out 
of pocket.  This is in contravention of both the the spirit and letter of the regulations which 
specify that the fund should be concerned with workers ‘expected income ‘ 

...the maximum amount to be paid from the Fund to each relevant social care worker in 
respect of each period that the worker meets all the conditions in regulation 3 is the 
difference between 

— (a) that worker’s expected income from health and care work in respect of that 
period, and  

(b) their actual income from health and care work (including any sick pay) in respect 
of that period.” 

That the principle involved is that workers should receive the same amount they would have 
is reinforced in the statutory guidance accompanying the regulations where employers are 
referred to the definition of expected earnings in the Employment Rights Act – which is about 
earnings over a period of time, not simply bare contracted hours. This is also the principle 
which determines holiday pay entitlement as was established by UNISON in an Appeal 
Court judgement in 2019. 

The third group of employers are simply refusing to make payments to staff at all. Most in 
this group are saying they will not make payments until they are confident they have a 
guarantee that they will receive reimbursement from the fund from bodies which are 
commissioning care. Often this is accompanied with an, at face value implausible, claim that 
the regulations are such that who does and doesn’t qualify isn’t clear.  

That such prevaricating book keeping exercises are holding up this measure; introduced 
only because we are in a life or death situation is completely unacceptable. We would hope 
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that the strongest possible signals will be sent about the absolute urgency of getting the 
payments needed to make our care homes safe places for staff and residents.   

Conclusion 

The regulations are a tragic necessity because our market driven care home system treats 
its staff so poorly that one of the most basic conditions to ensure safe and healthy working is 
absent. Given the urgency and seriousness of the outbreak in care homes it should not have 
taken two and a half months between the announcement of the scheme and it’s going live. It 
is a disgrace that even now the scheme is in many cases still not fully functional – that this is 
the case is another sign that our care home system is not fit for purpose and needs radical 
reform.   
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Submission from Health and Social Care Alliance Scotland  
 

SSI 2020/188: The Social Care Staff Support Fund (Coronavirus) (Scotland) 
Regulations 2020 

 
The Health and Social Care Alliance Scotland (the ALLIANCE) welcomes the 
opportunity to respond to the COVID-19 Committee’s call for evidence on The Social 
Care Staff Support Fund (Coronavirus) (Scotland) Regulations 2020. This response 
is partly based on our submission to the IJB Chairs and Vice Chairs Executive 
Group’s questionnaire on developing adult social care following COVID-19,1 and 
consultation with our members. 
 
Despite the competencies, expertise and dedication required of its workforce, social 
care is often referred to as an undervalued and underpaid job, with low pay and poor 
terms and conditions.2 COVID-19 and responses taken to it have highlighted – and in 
some instances exacerbated – many of the pre-existing (fiscal) tensions in Scotland’s 
social care system. Some people have been particularly struck by the apparent lack 
of regard for social care in national pandemic preparedness planning as well as the 
COVID-19 response itself.  
 
As key workers, social care staff have been at the sharp end of the pandemic. They, 
and the services they provide, are essential to ensuring that disabled people and 
people living with long term conditions enjoy their rights to independent living and 
equal participation in society. The ALLIANCE therefore welcomes the stated policy 
objective of The Social Care Staff Support Fund (‘the Fund’) to ensure that social 
care workers do not experience financial hardship if they are ill with coronavirus or 
are self-isolating in line with the latest guidance.  
 
The ALLIANCE believes the following changes and improvements will help the 
legislation achieve the proposed outcomes.  
 
Concerns about the disparity between public sector workforce pay and conditions of 
those employed by third and independent sector social care providers – a 
consequence of the current procurement process – pre-date COVID-19.3 Parity of 
working terms and conditions is essential to Fair Work practices and the provision of 
high-quality care for disabled people, people living with long term conditions and 
unpaid carers. It is therefore essential that the legislation and Fund is accessible to 
                                                           
 

1 https://www.alliance-scotland.org.uk/blog/news/considerations-for-adult-social-care-during-
and-after-covid-19/ 
2 https://www.fairworkconvention.scot/wp-content/uploads/2018/11/Fair-Work-in-
Scotland%E2%80%99s-Social-Care-Sector-2019.pdf 
3 http://www.ccpscotland.org/hot-topics/hourly-rates-wages/ 
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all those who provide social care support in Scotland, including the third and 
independent sector workforce.  

The ALLIANCE also recommends that the legislation and access to the Fund should 
explicitly include Personal Assistants (PAs). PAs are individuals employed directly by 
people who access social care services. They are a vital part of the social care 
workforce and also recognised as key workers.4  

This recognition is particularly important in situations where family members have 
been employed as PAs during COVID-19 – something only previously permitted 
under exceptional circumstances. This change has been facilitated by the ‘COVID-
19: Guidance on Self-directed Support Options 1 and 2’.5 However, we are aware 
that there have been problems communicating and implementing this Guidance in 
some local authority areas.6 

The Policy Note accompanying the legislation notes that, “Due to time constraints, no 
impact assessment has been carried out, however there has been extensive 
engagement with the stakeholders mentioned above which has informed the 
developments of the Fund.” 

As we know, COVID-19 – and responses taken to it – are not having the same 
impact on everyone7 and are already disproportionately affecting some individuals 
and groups within society more than others, including the social care workforce. The 

4 https://www.sdsscotland.org.uk/wp-content/uploads/2020/03/Cabinet-Secretary-and-Cllr-
Currie-Letter-Social-Care-Key-Workers-30-March-2020-1.pdf 
5 https://www.gov.scot/binaries/content/documents/govscot/publications/advice-and-
guidance/2020/05/coronavirus-covid-19-guidance-on-self-directed-
support/documents/coronavirus-covid-19-guidance-on-self-directed-support/coronavirus-
covid-19-guidance-on-self-directed-
support/govscot%3Adocument/SDS%2BSocial%2BCare%2BGuidance%2Bfor%2BCovid19
%252C%2B13%2BMay%2B2020.pdf 
6 https://www.alliance-scotland.org.uk/blog/news/social-care-and-covid-19-emergency-
powers/ 
7 https://www.gov.scot/publications/equality-fairer-scotland-impact-assessment-evidence-
gathered-scotlands-route-map-through-out-crisis/ 
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ALLIANCE has outlined our concerns about this in several reports,8 including a 
recent briefing on social care and COVID-19 emergency powers.9  

It is widely recognised that COVID-19 is having a disproportionate impact on women 
and girls.10 Social care is highly gendered: women comprise 85% of the workforce 
(currently estimated at over 200,000) and around two thirds of those who access 
social care services. However, while recent (and welcome) campaigns strengthened 
the rights of NHS workers, social care workers are frequently left behind. For 
example, when the UK Government agreed to scrap the £400 surcharge to access 
NHS services for non-EU immigrants working in healthcare, it took a further 
campaign to extend that decision to those working in social care.11 This kind of 
neglect impacts disproportionately on women, and particularly Black and minority 
ethnic women. The lack of parity between the terms and conditions of public sector 
employees and those employed by third and independent sector providers also 
contributes significantly to continued inequality in women’s work, occupational 
segregation and Scotland’s gender pay gap. 

The ALLIANCE believes that the unequal impact of COVID-19 should be clearly 
acknowledged and specifically addressed by taking an equalities, human rights and 
intersectional approach to health and social care, both in response to the pandemic 
and in the longer term.  

We strongly recommend that thorough Equalities and Human Rights Impact 
Assessments are carried out on the draft legislation.  

8 https://www.alliance-scotland.org.uk/blog/news/refining-or-reducing-lockdown-
arrangements-during-covid-19/; https://www.alliance-scotland.org.uk/blog/news/social-care-
assessment-covid-19-human-rights-concerns/; https://www.alliance-
scotland.org.uk/blog/news/the-alliance-comments-on-draft-covid-19-clinical-and-ethical-
guidance/; https://www.alliance-scotland.org.uk/blog/news/engage-disabled-people-in-
decision-making-about-easing-lockdown/; https://www.alliance-
scotland.org.uk/blog/news/equalities-impact-of-covid-19-must-be-assessed/. 
9 https://www.alliance-scotland.org.uk/blog/news/social-care-and-covid-19-emergency-
powers/ 
10 https://www.ohchr.org/EN/NewsEvents/Pages/COVID19Guidance.aspx; 
https://www.thelancet.com/journals/lancet/article/PIIS0140-6736(20)30823-0/fulltext; 
https://www.closethegap.org.uk/content/resources/Disproportionate-Disruption---The-impact-
of-COVID-19-on-womens-labour-market-equality.pdf; 
https://www.engender.org.uk/content/publications/Engender-Briefing---Women-and-COVID-
19.pdf.
11 https://www.bbc.co.uk/news/uk-52754903; https://www.bbc.co.uk/news/uk-politics-
52761052 
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Evidence suggests that some groups in Scottish society are not as well served by 
official communications as the general population,12 with GDA reporting that “vital 
information is not reaching disabled people in clear, accessible formats”.13  
 
Consideration should be given to the need for tailored approaches to communicating 
the changes brought about by the legislation and the Fund to organisations that 
employ social care staff and individuals who directly employ PAs. One tool available 
is the NHS24 ‘Coronavirus communications equalities toolkit’ that provides examples 
of alternative formats and communication channels.14   
 
The ALLIANCE recommends that transparent, clear and accessible information on 
the Fund is co-produced with disabled people, people living with long term conditions 
and unpaid carers, and tailored for people who employ PAs. Guidelines and 
information on social care staff rights and how to access the Fund should be made 
available simultaneously in Easy Read and accessible formats and contain concrete 
examples of how the process is intended to work, with appropriate helplines available 
for people without access to the internet. 
 
 
The Health and Social Care Alliance Scotland (the ALLIANCE) is the national third 
sector intermediary for a range of health and social care organisations.  We have a 
growing membership of nearly 3,000 national and local third sector organisations, 
associates in the statutory and private sectors, disabled people, people living with 
long term conditions and unpaid carers. Many NHS Boards, Health and Social Care 
Partnerships, Medical Practices, Third Sector Interfaces, Libraries and Access 
Panels are also members.  
  
The ALLIANCE is a strategic partner of the Scottish Government and has close 
working relationships, several of which are underpinned by Memorandum of 
Understanding, with many national NHS Boards, academic institutions and key 
organisations spanning health, social care, housing and digital technology.  
  
Our vision is for a Scotland where people of all ages who are disabled or living with 
long term conditions, and unpaid carers, have a strong voice and enjoy their right to 
live well, as equal and active citizens, free from discrimination, with support and 
services that put them at the centre. 
  
The ALLIANCE has three core aims; we seek to: 
                                                           
 

12 https://healthandcare.scot/default.asp?page=story&story=1906; 
13 https://www.sdsscotland.org.uk/wp-content/uploads/2020/05/GDAs-Covid-Resilience-
Interim-report-27April_alt-text.pdf 
14 https://www.nhsinform.scot/illnesses-and-conditions/infections-and-poisoning/coronavirus-
covid-19/communications-toolkits-and-leaflets/coronavirus-covid-19-communications-toolkit 
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• Ensure people are at the centre, that their voices, expertise and rights drive
policy and sit at the heart of design, delivery and improvement of support and
services.

• Support transformational change, towards approaches that work with
individual and community assets, helping people to stay well, supporting
human rights, self management, co-production and independent living.

• Champion and support the third sector as a vital strategic and delivery partner
and foster better cross-sector understanding and partnership.
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Submission from CCPS - Coalition of Care & Support Providers in Scotland 

SSI 2020/188: The Social Care Staff Support Fund (Coronavirus) (Scotland) 
Regulations 2020 

CCPS welcomes the opportunity to submit a response behalf of our membership. 
We would like to thank the staff of the COVID-19 Committee for taking the time to 
consider this submission.   

The Social Care Staff Support Fund (Coronavirus) (Scotland) Regulations 2020 have 
been introduced to ensure that care & support staff are paid properly if they are off 
sick, and/or have to self-isolate, during the pandemic. In our view, such 
arrangements are necessary for two key reasons.   

First, because if staff suffer a significant loss of income in these circumstances, they 
are likely to continue to turn up for work even when they are sick which, in the 
context of the pandemic, presents a very serious risk of transmission of the virus to 
their co-workers and to the people they support. Staff are also less likely to 
participate in routine testing if a positive test will result in a loss of income.  

And second, because care & support workers in the voluntary and private sectors 
ought to enjoy decent terms & conditions, including sick pay, because of the valuable 
nature of the work they do. In our view, these terms & conditions ought to be 
comparable with (if not equivalent to) those enjoyed by care & support staff 
employed directly by public bodies; this should be the case certainly during the 
pandemic and, we would argue, beyond it.  

The fact that substantial numbers of staff are not offered these employment 
conditions is attributable to the persistent “two-tier” approach to social care whereby 
there are major disparities in funding, and in particular funding of workforce costs, 
between public bodies and external commissioned providers in the voluntary and 
private sector1. CCPS has consistently raised this as a critical issue, particularly with 
respect to staff recruitment and retention, in its various submissions to the Health & 
Sport Committee and other key audiences.2   

As the committee will be aware, care & support services not provided directly by 
public bodies are generally put in place through public procurement processes that 
rely heavily on competitive tendering exercises “disproportionately dominated by 
considerations of price”3.  The 2019 social care report produced by the Fair Work 
Convention notes that this results in “contracts in which employers struggle to 
sustain decent pay and conditions”4.   

1 The pandemic has highlighted many of these challenges for social care, as noted by the Advisory 
Group for Economic Recovery in its recent report  

2 Every year CCPS conducts a business resilience survey with its members.  Responses cite the 
disparity in conditions as a factor that makes it harder to recruit and retain experienced staff.   
3 See CCPS submission to the committee’s inquiry into social care   
4 Fair Work in Scotland’s Social Care Sector 2019, Fair Work Convention  
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Many voluntary sector care & support providers have worked hard to maintain terms 
and conditions, including occupational sick pay schemes that approach, if not attain, 
public sector standards. However our own research conducted as long ago as 2011 
found that price competition and funding constraints have taken us to a position 
where there are no longer any public sector-level terms and conditions that are 
universally available in the voluntary social care sector5.  

We are aware that not all providers have been able to maintain occupational sick pay 
schemes, and that in the private sector in particular, some employers offer only the 
legal minimum of statutory sick pay (SSP). Again, this is largely driven by current 
approaches to public procurement: the National Care Home Contract for example, 
which is negotiated annually between COSLA, Scotland Excel and provider 
representative organisations, is underpinned by a costing model that barely allows 
for anything other than SSP.  

Under these circumstances, we welcome any measure which ensures that care & 
support staff can continue to provide essential support with confidence that in the 
event they become sick, or need to self-isolate, they will not suffer any loss of 
income. The arrangements are likely to ensure, in addition, that staff will be more 
willing to participate in routine testing where it is offered6.   

As noted in the explanatory notes and impact assessment, CCPS was consulted on 
the guidance and the establishment of the fund. We believe that if properly 
implemented, it should achieve the proposed outcomes.    

We would note that in order for this legislation to be implemented effectively, social 
care staff and employers will need to have confidence that the process is 
straightforward and crucially, that the turnaround between applications and release 
of funds will be rapid. Providers’ experience to date of other funding arrangements 
put in place during the pandemic, notably the Living Wage national uplift and 
provider sustainability funding, suggests that confidence levels among providers may 
be low in this regard.   

At the time of writing, for example, the vast majority of voluntary sector providers 
have not yet received any resources to support the Living Wage uplift (announced 
10th April) nor any funding to compensate for additional expenditure directly related 
to Covid19 (announced 12th May). In respect of the latter, the claims processes put 
in place by many authorities have only been finalised in the last couple of weeks and 
in many cases they are extremely complex.  

5 Employment Conditions in the Scottish Social Care Voluntary Sector: Impact of Public Funding

Constraints in the Context of Economic Recession, CCPS/University of Strathclyde, March 2011 

6 Members and partner organisations attending Scottish Government short-life working groups on 
testing and contact tracing have noted the importance of confidence in accessing the fund. There is a 
concern that staff may be reluctant to be tested if they thought they would lose income if required to 
self-isolate  
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Accordingly we would recommend that efforts are made to ensure the fund is 
accessible to all relevant organisations and social care employers; that information 
about the fund is transparent, clear and accessible in a variety of formats; to ensure 
that staff and employers can easily understand the process of applying for funds; 
and that funds are released expeditiously by public authorities.  
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Submission from Scottish Care 

SSI 2020/188: The Social Care Staff Support Fund (Coronavirus) (Scotland) 
Regulations 2020 

Scottish Care is a membership organisation and the representative body for independent 
sector social care services in Scotland.  We represent over 400 organisations, which totals 
almost 1000 individual services delivering residential care, nursing care, day care, care at 
home and housing support services.  Our membership includes organisations of varying 
types and sizes, amongst them single providers, small and medium sized groups, national 
providers and family run services. Our members deliver a wide range of registered services 
for older people as well as those with long term conditions, learning disabilities, physical 
disabilities, dementia or mental health problems. 

Working on behalf of a range of providers, Scottish Care speaks with a single unified voice 
for both members and the independent care sector.  This includes staff working in and those 
who access support through independent sector care services. For the purposes of clarity 
and understanding, the independent sector covers private, charitable and not for profit 
social care organisations. 

Scottish Care welcomes the opportunity to provide a submission to the COVID-19 Committee 
regarding The Social Care Staff Support Fund (Coronavirus) (Scotland) Regulations 2020.  
This short submission is based on Scottish Care’s engagement with our members and 
colleagues working at national and local levels across the independent social care sector. 

Scottish Care and a range of other organisations have long highlighted the multitude of 
ways in which social care work has been undervalued and underpaid.  Scottish Care has 
campaigned for many years for improvements to the pay, terms and conditions for all who 
work in independent social care services, recognising that workers in these settings are 
skilled, dedicated and critical to quality care provision and should be valued and 
remunerated appropriately. Scottish Care is also a member of the Fair Work in Social Care 
Group. 

What Coronavirus has highlighted more than ever is the essential and extraordinary work of 
the social care workforce, who have been at the front line of tackling the pandemic and 
have shown commitment, compassion and a diverse range of skills in their response to 
supporting frail, ill and vulnerable citizens.  Yet time and again throughout the pandemic, 
there have been examples of how the social care workforce has been de-valued, under-
recognised and detrimentally impacted fiscally, whether through essential supports such as 
access to protected supermarket hours, delayed consideration of death in service payments 
compared to health colleagues or in wider pandemic scenario planning and preparedness. 

What the pandemic has also served to demonstrate is the ways in which long-standing and 
damaging procurement and commissioning processes in social care have destabilised the 
sector and harmed opportunities to recognise and reward the workforce, especially in small 
organisations.  Over the last decade, statutory bodies have significantly increased their 
purchasing of both home care and care home services from the independent sector.  Over 
50% of home care support and approximately two thirds of care home places are now 
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delivered by this sector on behalf of local authorities, who purchase these services1.  Whilst 
increased diversity in service provision has been positive in terms of choice, value for money 
and models of support, the public procurement approaches which have accompanied this 
have failed to recognise the complexity of social care and instead enforced market dynamics 
driven almost entirely by cost factors.  Indeed, the Fair Work Convention calls for significant 
overhaul of competitive, rate-based tenders2.  The continuation of these has served to erode 
opportunities for investment, the sustainability of services who now largely operate on a 
knife edge of viability, and constrain the ability of providers to apply enhanced rates of pay 
and wider workplace benefits and terms in social care.   

Over the last number of years Scottish Care has argued that whilst the funding of the 
Scottish Living Wage has been constructive there has been no additional funding to pay for 
differentials for other staff. In addition, the National Care Home Contract Cost Model only 
makes payment at minimum level for Statutory Sick Pay and has no funding allocation for 
worker life assurance. Further, despite efforts by Scottish Care negotiators there has been a 
refusal on the part of commissioners over the last few years to remunerate all non-direct 
care staff in a care home at the Scottish Living Wage level thereby meaning that they are 
paid at Minimum Wage levels in the current National Care Home Contract Cost Model.  

Therefore, whilst the social care workforce has arguably the highest public, political and 
media profile it has ever experienced, the establishment of this Support Fund has still been 
necessary.  The evidence of Scottish Care and others highlighted risks to service continuity, 
testing uptake and the safety and wellbeing of staff and the people they support if measures 
were not instated to mitigate against financial hardship resulting from Coronavirus shielding 
and self-isolation requirements.  Yet it is the restrictive commissioning and procurement 
environment which exists in social care that has required this particular solution to be 
implemented.  Similarly to application of the Scottish Living Wage in recent years, the 
funding of independent sector social care services has severely limited organisations’ 
flexibility and opportunity to introduce their own mechanisms for supporting the workforce 
fiscally and practically and improvements to pay, terms and conditions have only been 
possible when funds have been released for these specific purposes by the Scottish 
Government. 

 Scottish Care has been involved in joint work with national colleagues to draw up plans and 
terms for implementation of the Support Fund and has therefore sought to positively shape 
these to achieve the proposed outcomes.  

We are hopeful that the Fund will help to ensure that no social care workers, many of whom 
are already experiencing physical and mental hardship as a result of their efforts during 
COVID-19, are not also negatively impacted financially.  Scottish Care welcomes the fact 
that eligibility criteria includes all staff in care services, including auxiliary and catering staff, 
who are equally essential to the delivery and quality of care. 

The proposed outcomes will be best achieved by ensuring equitable, timely and simple 
access to the Support Fund for social care staff and their employers, regardless of sector.  
Experience of Living Wage payments has been variable with some Partnership areas placing 

1 https://www.isdscotland.org/Health-Topics/Health-and-Social-Community-Care/Publications/2019-
06-11/2019-06-11-Social-Care-Report.pdf?7462710143
2 https://www.fairworkconvention.scot/wp-content/uploads/2018/11/Fair-Work-in-Scotland’s-Social-
Care-Sector-2019.pdf  
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unacceptable delays on the release of agreed funds.  It is important that lessons from this 
are learned and applied.  Parity of implementation between the independent and statutory 
sectors, of which the differences in pay, terms and conditions are well documented, must 
also be prioritised.  Finally, clear and accessible information for workers and employers must 
be made available in different formats. 

There must also be careful and ongoing consideration of the equalities and human rights 
impacts of such regulations, with these processes having been significantly reduced or 
bypassed in COVID-19 regulations due to the speed of development.  Women make up 85% 
of the social care workforce and are therefore disproportionately impacted by the 
consequences of COVID-19 and responses to it, but the ongoing ways in which their needs 
go un-recognised or acknowledged too late during COVID-19 are significant.  This 
contributes to the continuation of systemic issues such as in-work poverty and sectoral and 
gender inequality in employment. 

The Support Fund represents a necessary and welcome response to a specific challenge 
posed by COVID-19.  However it must be recognised as a short term solution in what 
requires to be a permanently revised approach to commissioning and procurement within 
social care in order to truly achieve Fair Work for all. 

We regret that a distinctive route for managing and distributing the Support Fund has not 
been established.  This would evidence meaningful learning from the experiences of the 
Scottish Living Wage implementation, as detailed above, and provide additional assurances 
that equitable, timely and simple access to the Support Fund was possible.  It would also 
help to ensure that the Support Fund can be effectively monitored, which will be especially 
important to ensure that it is being used appropriately and effectively.  

31



CVD/S5/20/CH/01 

Submission from Royal Colleges of Nurses 

SSI 2020/201: The Care Homes Emergency Intervention Orders (Coronavirus) 
(Scotland) Regulations 2020 

RCN Scotland appreciates that in these exceptional times, a package of measures has been 
required to provide assurance to those involved in the care home sector, including staff and 
particularly those using these services and their families, so that in the event there is 
significant risk to those using services, or a provider was unable to continue to deliver care 
due to failure, Scottish Ministers and public bodies have the power to intervene. 

Rather than comment on the regulations themselves, these comments focus on how these 
regulations sit alongside other changes that have been made to enhance the support 
available for the care home sector, including Nurse Directors’ enhanced clinical and 
professional oversight responsibilities for care homes during Covid-19.  

The policy note accompanying the regulations states that it is anticipated that the nominated 
officer will normally be the Chief Social Work Officer and will therefore be acting on behalf of 
a local authority. But the regulations leave it open for an Associate Nurse Director to be a 
nominated officer, and in that case they would be acting on behalf of their health board, 
bringing them further into the care home sphere. 

The accountability around the Nurse Director’s enhanced role is already complex and these 
regulations further complicate the relationship and respective responsibilities of health 
boards, Local Authorities and Public Health professionals. While we understand the 
extraordinary circumstances necessitating these changes, we believe this is not an ‘ideal’ 
way of setting up this oversight structure. If this is going to be anything other than short term, 
then further careful thought needs to be given to clearer accountability and governance 
structures going forward. In particular, we would suggest that the role of the Integrated Joint 
Board needs to be made clear, as the obvious body to ensure an integrated approach. 

Where an emergency intervention order is granted and a nominated officer appointed, it will 
be important that the nominated officer works with professionals across health and social 
care to ensure appropriate care and support to those in care homes. Scotland’s experience 
in recent months shows that an integrated, multidisciplinary approach is required to 
governing and managing care home services, with input from all relevant professionals no 
matter who is the nominated officer.  This must include a governance framework including 
escalation routes in the event of further issues. In making any decisions about staffing, 
particularly the need for nursing, and other clinical issues, such as infection prevention and 
control, it is vital that the nominated officer works closely with and consults other colleagues 
including Nurse Directors. 
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Submission from Scottish Care 

SSI 2020/201: The Care Homes Emergency Intervention Orders (Coronavirus) 
(Scotland) Regulations 2020 

Scottish Care is a membership organisation and the representative body for 
independent sector social care services in Scotland.  We represent over 400 
organisations, which totals almost 1000 individual services delivering residential 
care, nursing care, day care, care at home and housing support services.  Our 
membership includes organisations of varying types and sizes, amongst them single 
providers, small and medium sized groups, national providers and family run 
services. Our members deliver a wide range of registered services for older people 
as well as those with long term conditions, learning disabilities, physical disabilities, 
dementia or mental health problems. 

Working on behalf of a range of providers, Scottish Care speaks with a single unified 
voice for both members and the independent care sector.  This includes staff 
working in and those who access support through independent sector care services. 
For the purposes of clarity and understanding, the independent sector covers 
private, charitable and not for profit social care organisations. 

Scottish Care welcomes the opportunity to provide a submission to the COVID-19 
Committee regarding The Care Homes Emergency Intervention Orders 
(Coronavirus) (Scotland) Regulations 2020.  This short submission is based on 
Scottish Care’s engagement with our members and colleagues working at national 
and local levels across the independent social care sector. 

Scottish Care also wrote to the COVID-19 Committee on 18 May 2020 outlining our 
position on the need for and implementation of the Care Home Emergency 
Intervention Orders, as part of a range of proposals at Stage 2 of the Coronavirus 
(Scotland) (No.2) Bill.  We will revisit some of these points again here. 

Scottish Care and our members recognise and share the need for assurance that 
care homes impacted by COVID-19 are able to deliver high quality, person-centred 
and responsive care and support in a consistent and sustainable way.  

Whilst we welcome measures which can provide this assurance alongside the 
recognition and support care homes need and want to tackle the virus effectively, we 
are not convinced that there is sufficient rationale and evidence for the introduction 
of this particular legislation.   

Scottish Ministers already hold common law powers to enter into acquisition 
agreements for services where this is required to maintain provision.  Measures also 
exist for additional COVID-19 support to be given to care home services by Public 
Health, health boards and local authorities, including in relation to leadership, 
management and care provision. 

There is, of course, an important need for those requiring care to have security of 
continuity and quality of care.  However, this legislation risks being counter-
productive to this aim through the creation of alarm and distress for individuals and 
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families in relation to the provision of their care, at what may already be a time of 
significant challenge.  

What’s more, the effective implementation of the integration of health and social care 
and the oversight of Health and Social Care Partnerships ensures the necessary 
level of fiscal and clinical oversight by means of existing legislation.   

Given that this legislation seeks to prevent an imminent and serious risk to the life or 
health of persons at the care home, we would contend that this is best achieved 
through alternative measures which can offer responsive resolutions in cases of 
concern, with the aim of securing and sustaining safe, quality care through a 
partnership approach. 

Focus should be given to how serious failures of service and care can be prevented 
and foreseen, as opposed to last resort acquisition through emergency intervention 
orders. Existing measures which have already been implemented during COVID-19 
such as wrap-around partnership support, clinical in-reach services, support and 
inspections through the Care Inspectorate and enhanced reporting and monitoring 
requirements should all contribute to ongoing intelligence around the safety and risks 
associated with any particular care homes.   

The social care sector and especially the people accessing care require sufficient 
national and local commitment to the quality and sustainability of their care, through 
appropriate funding, partnership, recognition and support.  Where public sector 
commissioning, contracting and oversight is in place, there is a shared responsibility 
between providers, local partnerships and national Government to protect against 
and address such risks proactively rather than retroactively.  

Scottish Care still has a number of questions which would require to be considered 
for the effective implementation of this legislation.  These are as follows: 

• What would be the criteria for who determines ‘threat to the life, health and 
wellbeing of a person’ and what are the thresholds by which this would be 
determined? These are very subjective criteria, especially wellbeing, when 
unambiguous definition is required. Arguably, the measures outwith the 
control of a service imposed through the pandemic response could contribute 
to serious financial difficulty or threat to the life, health and wellbeing of a 
person.  Additionally, assessments cannot be powered solely by clinical 
assessments but must also account for the social care context and utilise 
expertise in and from this sector.  
 

• Will the legislation apply to care homes operated by a local authority or health 
body, as well as those operated by the independent sector?  Evidence to date 
shows that COVID-19 has also significantly impacted services run by statutory 
bodies and there is a critical need to ensure the safety and sustainability of all 
social care services, in order that all individuals who require care and support 
are equally protected.   
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• What practical measures and assurances would be put in place to ensure that 

the nominated officer would successfully alleviate any determined threat to 
life, health and wellbeing of individuals by virtue of emergency intervention 
order powers, and how would sufficient expertise and experience in a care 
home setting be determined? 
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Covid-19 Committee 
 

12th Meeting, 2020 (Session 5), Tuesday28 July 2020 
 

Subordinate Legislation: Health Protection Regulations 
 
Introduction 
 
1. The purpose of this paper is to provide background and procedural information 
for the Committee’s consideration of the following SSIs— 

•  SSI 2020/190 The Health Protection (Coronavirus) (Restrictions) (Scotland) 
Amendment (No. 5) Regulations 2020 (“No.5 Regulations”) 

• SSI 2020/199 The Health Protection (Coronavirus) (Restrictions) (Scotland) 
Amendment (No. 6) Regulations 2020 (“No.6 Regulations”) 

• SSI 2020/210 The Health Protection (Coronavirus) (Restrictions) (Scotland) 
Amendment (No. 7) Regulations 2020 (“No.7 Regulations”) 

• SSI 2020/211 The Health Protection (Coronavirus) (Restrictions) (Scotland) 
Amendment (No. 8) Regulations 2020 (“No.8 Regulations” 

2. The Delegated Powers and Law Reform Committee (DPLRC) is expected to 
consider the Regulations at its meeting on 11 August 2020.  Once the DPLRC has 
reported on its views, the COVID-19 Committee will be invited to formally consider the 
regulations and report to Parliament.   

3. The purpose of the meeting on 28 July is to take evidence from Ministers on the 
regulations.   

Background 

4. The UK Coronavirus Act 2020 received royal assent on 25 March and conferred 
powers on the Scottish Government to bring forward its own legislation to address the 
Covid-19 pandemic. 

5. The Health Protection (Coronavirus) (Restrictions) (Scotland) Regulations 2020 
(“the principal regulations”) were laid and came into force on 26 March and were 
approved by the Parliament on 1 April. These regulations were intended “to ensure 
that action to implement social distancing and impose restrictions on gatherings, 
events and operation of business activity can be enforced.” Under the regulations, 
Scottish Ministers are required to “keep restrictions or requirements under review and 
for those to be lifted as soon as they are no longer deemed necessary to prevent, 
protect against or control the incidence or the spread of coronavirus.”  

6. The Cabinet Secretary wrote to the Committee on 28 May to inform it that the 
Scottish Government had completed its three-weekly review of the lockdown 
regulations and had concluded that the regulations remained necessary. However, the 
Government had concluded that sufficient progress had been made in supressing the 
virus to enable it to move to Phase 1 of its Covid-19: Framework for Decision Making 
– Scotland’s route map through and out of the crisis. 
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7. The Committee considered regulations in respect of the move to Phase 1 on 3 
June and agreed to recommend that the Health Protection (Coronavirus) (Restrictions) 
(Scotland) Amendment (No. 3) Regulations 2020 (SSI 2020/164) be approved. 

8. The Cabinet Secretary wrote to the Committee again on 18 June to inform it that 
the Scottish Government had completed a further review and had “concluded that the 
regulations remain necessary but we have seen sufficient progress in supressing the 
virus to enable us to begin a staged implementation of Phase 2” of the route map.   

9. At its meeting on 24 June the Committee considered regulations in respect of the 
staged implementation of Phase 2 and agreed to recommend that the Health 
Protection (Coronavirus) (Restrictions) (Scotland) Amendment (No. 4) Regulations 
2020 be approved. These regulations were then agreed by Parliament also on 24 
June.  

10. Scottish Government guidance can be found on its website including revised 
guidance and updates to Scotland’s Route Map which reflect the changes made as a 
result of the above made affirmative SSIs. 

11. Correspondence to the Committee concerning these regulations can be found 
on the Committee’s webpage at:  
https://www.parliament.scot/parliamentarybusiness/CurrentCommittees/115073.aspx 

12. A further four sets of amending regulations have been laid since late June and 
these are detailed below.  

The No.5 Regulations 

13. The Policy Note states that the Regulations amend the principal regulations in 
the following areas— 

• to provide that in relation to a civil partnership or marriage, an approved 
celebrant, authorised registrar and any interpreter will not be included for the 
purposes of calculating the three households that may take part in the 
gathering.  

• to provide that it is now a reasonable excuse for a person to leave the place 
where they are living to move house, to undertake certain activities in 
connection with the purchase, sale, letting or rental of a residential property or 
to attend a property owned by that person to ensure it is in good condition and 
to undertake or arrange for the upkeep and maintenance of the property.   

• to omit certain businesses and services from the list of businesses and services 
that are required to be closed, with the effect that they can reopen to the public. 
The reasonable excuse relating to obtaining supplies for households has been 
updated accordingly.  

• to provide a further reasonable excuse; to make use of a service provided by a 
business or service that is not listed in Part 2 of schedule 1.  

• to enable libraries at, or associated with, a college or university to re-open to 
members of staff and postgraduate students, where it is not reasonably 
possible for those services to be accessed from home. 
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Commencement 
 
14. The Policy Note states that these Regulations came into force on Monday 29 
June 2020.  
 
Impact Assessment 
 
15. An Equality Impact Assessment (EQIA) and Final Business and Regulatory 
Impact Assessment (BRIA) have been provided. The BRIA for the No.5 Regulations – 
as for all Regulations to be considered at this meeting, explains that whilst some of 
the changes to the lockdown restrictions are made by this instrument and are 
described in the BRIA, other changes have been made through Scottish Government 
guidance (available at www.gov.scot/collections/coronavirus-covid-19-guidance). 
 
16. The EQIA notes that in relation to the impact of COVID19 “Some harms will be 
felt over different time horizons: short, medium and long-term. Some harm may not be 
fully understood for many months or even years, such as the long term impacts on 
mental health and school attainment. However, even in these initial stages, it is clear 
that impacts have not been equally felt across the population. Consideration of the 
continued but differential impacts as lockdown is lifted in careful phases is therefore 
critical to the decision making process.”  A breakdown of the expected impact of the 
measures in the regulations on each of the protected characteristics is provided. 
 
The No.6 Regulations 

17. The Policy Note states that the Regulations amend the principal regulations in 
the following areas— 

• to provide that businesses listed in Part 1 of schedule 1 must close any indoor 
premises or part of those premises used for the consumption of food or drink 
on those premises.   

• to provide that accommodation providers may now provide self-catering 
accommodation in certain circumstances.  

• The reasonable excuse relating to a person who owns a residential property 
other than the place where they are living is amended to reflect the wider 
changes around self-catering accommodation. Such persons now have a 
reasonable excuse to visit the property, either alone or with other members of 
their household. 
 

Commencement 
 
18. The Policy Note states that the regulations relating to self–catering 
accommodation came into force on Friday 3 July. The regulation relating to the outdoor 
consumption of food and drink outdoors came into force on Monday 6 July.  
 
Impact Assessment 
 
19. An Equality Impact Assessment (EQIA) and Final Business and Regulatory 
Impact Assessment (BRIA) have been provided. 
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20. The EQIA notes that in relation to the impact of COVID19 “Some harms will be 
felt over different time horizons: short, medium and long-term. Some harm may not be 
fully understood for many months or even years, such as the long term impacts on 
mental health and school attainment. However, even in these initial stages, it is clear 
that impacts have not been equally felt across the population. Consideration of the 
continued but differential impacts as lockdown is lifted in careful phases is therefore 
critical to the decision making process.”  A breakdown of the expected impact of the 
measures in the regulations on each of the protected characteristics is provided. 
 

The No.7 Regulations 

21. The Policy note to these Regulations explains that they seek to amend the 
principal regulations to— 
 

• provide that people who are responsible for businesses or services that meet 
the definition of a passenger transport service premises or a shop must take 
all reasonable measures to ensure that a distance of one metre is maintained 
between any persons on those premises.  

• revoke regulation 5 of the principal regulations, with the effect that it is no 
longer an offence for a person to leave the place where they are living without 
a reasonable excuse. 

• amend the principal regulations to provide that where a gathering takes place 
outdoors it may consist of five households and where a gathering takes place 
indoors it may consist of three households and allows gatherings for the 
purpose of supervised outdoor recreation for people who are under 18 years 
of age.  

• amend the principal regulations to allow two households to form an extended 
household.  

• require people to wear a face covering when inside a shop and create a new 
offence for those failing to do so. Certain exceptions and reasonable excuses 
for failing to meet this duty are provided. 

Commencement 
 
22. The Policy Note states that all of these Regulations came into force on Friday 10 
July, with the exception of 2(5)(c) which came into force on 13 July 2020 so far as it 
relates to gatherings for the purpose of supervised outdoor recreation for people who 
are under 18 years of age. 
 
Impact Assessment 
 
23. An Equality Impact Assessment (EQIA) and Final Business and Regulatory 
Impact Assessment (BRIA) have been provided. 
 
24. The EQIA provides a breakdown of the expected impact of the measures in the 
regulations on each of the protected characteristics. 
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25. The Policy note explains that a Children’s Rights and Welfare Impact 
Assessment in relation to face coverings is being prepared and will be published 
shortly. 
 
The No.8 Regulations 

26. The Policy note to these Regulations explains that they seek to amend the 
principal regulations to— 
 

• revoke Regulation 3(1) of the principal regulations to provide that businesses 
may serve food and drink for consumption indoors. Such businesses will still 
be required to adhere to relevant guidance and take all reasonable measures 
to ensure physical distancing is maintained within their premises; 

• revoke Regulation 4(2) of the principal regulations to provide that libraries, 
holiday accommodation providers, places of worship and crematoriums that 
could previously only open in certain circumstances, may now fully reopen 
“except in certain circumstances.” Again, such premises will be required to 
adhere to relevant guidance and maintain physical distancing; 

• ease the restrictions on gatherings at funerals, marriage ceremonies and civil 
partnership registrations or where the gathering is for the purpose of childcare 
under Regulation 6(1) of the principal regulations; 

• omit paragraphs 5,10 and 23 of schedule 1 of the principal regulations to 
provide that a number of other businesses and services that were previously 
required to be closed under the principal regulations, such as museums, 
galleries, cinemas may reopen. Again, such premises will be required to 
adhere to relevant guidance and maintain physical distancing; 

• omit paragraphs 13,15 and 16 of schedule 1 of the principal regulations to 
provide that a number of other businesses and services that were previously 
required to be closed under the principal regulations, such as hair and beauty 
salons, barbers, spas, massage, tattoo, and piercing parlours may reopen. 
Again, such premises will be required to adhere to relevant guidance and 
maintain physical distancing. 
 

Commencement 
 
27. The Policy Note states that these Regulations came into force from 15 July, with 
the exception of 2(5)(d) and (f) (relating to spas, massage parlours and tattoo, piercing, 
and nail parlours) which comes into force from 22 July 2020. 
 
Impact Assessment 
 
28. An Equality Impact Assessment (EQIA) and Final Business and Regulatory 
Impact Assessment (BRIA) have been provided. 
 
29. The EQIA provides a breakdown of the expected impact of the measures in the 
regulations on each of the protected characteristics. 
 
30. The Policy note explains that a Children’s Rights and Welfare Impact 
Assessment has not been prepared for these regulations although it confirms that any 
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futures changes to the principal regulations impacting on children’s rights or welfare 
will be assessed. 
 
Parliamentary Procedure 

31. The Regulations are subject to the provisional or “made” affirmative procedure. 
The Policy Note for each SSI considered above states that they are made “in exercise 
of the power conferred by paragraph 1(1) of schedule 19 of the Coronavirus Act 2020. 
The instrument is subject to the made affirmative procedure by virtue of paragraph 
6(3) of schedule 19 of the Act.” This provides that if Scottish Ministers consider that 
regulations need to be made urgently— 
 

“the regulations (the “emergency regulations”)— 

(a) must be laid before the Scottish Parliament; and 

(b) cease to have effect on the expiry of the period of 28 days beginning 
with the date on which the regulations were made unless, before the 
expiry of that period, the regulations have been approved by a resolution 
of the Parliament.” 

32. In calculating the 28 days for made affirmatives, no account is taken of those 
days where the Parliament is in recess for more than 4 days. Therefore— 
 

a. The No.5 Regulations were laid on 26 June, so the 28-day date, by 
which they require parliamentary in order to remain in force, is 30 
August 2020.  

b. The No.6 Regulations were laid on 2 July so the 28-day date, by which 
they require parliamentary approval to stay in force, is 31 August 
2020.  

c. The No.7 Regulations were laid on 9 July so the 28-day date, by which 
they require parliamentary approval to stay in force, is 1 September 
2020.  

d. The No.8 Regulations were laid on 14 July so the 28-day date, by 
which they require parliamentary approval to stay in force, is 2 
September 2020.  

 
Committee Clerks 

July 2020 
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